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Counterstatement of Jurisdiction

The People accept the Statement of Jurisdictiofostt by Defendant.

- Vil -
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Counterstatement of Questions Involved

When an appellate court remands a case withfepetstructions, it is improper for
a lower court to exceed the scope of that ordAccording to the Supreme Court’s
Remand Order, the trial court was to limit itselfa consideration of Charmous
Skinner’s proposed testimony, that the murderdri®imother was a person other
than Kendrick Scott or Justly Johnson, and whetheh testimony, either under an
ineffective assistance of counsel theory or a nedidgovered evidence theory,
warranted a new trial; the trial court was not clieel by the Remand Order to give
an opinion about the type of murder involved orrtiive for the murder. But the
trial court also did do what it was directed by 8v@reme Court’s Remand Order to
do, that is, to again, determine whether thertesty of Charmous Skinner either
under an ineffective assistance of counsel thepiy wewly discovered evidence
theory, warranted a new trial, and the trial caligitnot find Skinner to be a credible
witness as far as his testimony that he saw thelener and that it was neither Scott
nor Johnson. Is reversal of the trial court’d€rdenying Scott’s Motion for Relief
from Judgment warranted?

The People answer no.
Scott answers yes.
The trial court would answer no.

Did the trial court abuse its discretion in demyScott’s motion for new trial based
on newly discovered evidence due to its finding thetestimony of the victim’s son
was neither credible nor veracious?

The People answer no.
Scott answers yes.
The trial court would answer no.

Should Scott’'s claims of ineffective assistanck trial and appellate counsel
pertaining to the victim’s son and evidence of dstiteviolence fail?
The People answer yes.

Scott would answer no.
The trial court answered yes.

- viii -
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There is no free standing claim of innocenc#fichigan jurisprudence, nor should
there be; in any event, has Scott shown entitlertemelief under the stringent
burden of proof that other states which had reaeghsuch a claim have applied?

The People answer no.

Scott answers yes.
The trial court did not address this question.

-iX -

WV TZ:/2:0T 9T02/.T/3 OSW Ad IA 1303



The People’s Rendition of the Facts

Defendant, Kendrick Scott, hereafter referred topdy as Scott, was convicted following
a jury trial before the Honorable Prentis Edwartisficst-degree felony murder, MCL 750.316,
assault with intent to rob while armed, MCL 70.88d felony firearm, MCL 750.227b. He was
sentenced to life imprisonment for the first-degmeerder conviction, to 20 to 30 years
imprisonment for the assault with intent to rob larmed conviction, and a consecutive two years
for the felony firearm conviction.

Jury Trial
Evidence

Included among the evidence presented at trial therllowing testimony and stipulations:
Prosecution
William Kindred

William Kindred testified that he had been married.isa Kindred in May of 1999 (Jury
Trial Transcript, 05/31/00, 23). They had two dhgin together (23).

On May 9, he and his family, that is, his wife, ige’s son from a previous marriage, CJ,
and he and his wife’s two children, Sheldon and d@akwent to a drive-in movie, the Fort
Wyoming, in his wife’s white minivan, which he hgt/en her for Christmas (24-25). After the
movie, they stopped at his sister’'s house on BewidRetroit (25). They stopped because he
wanted to talk to his sister’s boyfriend, VerlinlMr, about purchasing his (Miller's) motorcycle
(25). Only he went into his sister’s house, lag\uhe rest of his family in the minivan, which was

parked directly across the street from his sisteogse (26). While he was in his sister’s house,
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his wife Lisa came up to the door, and asked wizs taking so long, and if he was going to be
coming out soon (26). He responded that he wbaldut soon (26). When he looked outside
again, he saw Lisa in the van (26-27).

Then, as he was still in his sister’s house, tglkahis sister’s boyfriend, he heard a sound
like a door slamming (27). He thought that Lisssveoming back up to the house to get him, but,
when he looked out the door, he saw the minivaedipg off (27). He heard the tires squeal (27).
Then, still looking out the door, he saw a persaming through the field (27). Thinking that
something was not right, he chased after the petsoring through the field (27). He was not able
to catch up to the person, nor was he able to lgetkaat the person (27). Meanwhile, his sister’s
boyfriend had gotten into his truck and had gomilag for Lisa (28). When he came back to his
sister’s house, after having chased the personngtinrough the field, Lisa was not back yet (28).
He went next door to where his mother lived, andevhe was over there, his sister called over
there, and said that Verlin had found Lisa up gasstation at the corner of Cadillac and Warren,
which was two streets over (28-29). Upon beintfied of that, he went up there (28).

By the time that he got to the gas station at Gaddnd Warren, an EMS truck had arrived,
and the doors of the minivan were open (29). HWS people were putting Lisa in the back of the
EMS truck (29). He noticed that the driver’s swimdow of the van had been knocked out or
shattered (29). The EMS people would not let yoover to his wife (30). The kids were still in
the van (30). He got his youngest son out, baipiblice would not let him get the other kids out
because they said that it was a crime scene (3@)never did see Lisa alive again (30). Helgett
van back along with his wife’s purse, which he ffotm the police station (30). There was a

hundred and some odd dollars in his wife’s pur€g.(3

-2-
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On cross-examination, the witness testified thay drived at his sister’s house at around
12:30 a.m. (31). He was asked if it were nat that that was not a safe neighborhood (32). He
responded that he had grown up in that neighborhad he had never had any problems there
(32). He clarified the timing of the sounds thatheard (35). First, he heard what sounded like
a car door slamming (35). That caused him te takouple of steps toward the door from where
he was, in the interior of his sister’'s house, ahén he opened the door, he heard tires squealing
(35).

Lillie Harris

Lillie Harris testified that she was William Kindis older sister (Jury Trial Transcript,
05/31/00, 40). She testified that on May 9, 199% was living at 4470 Bewick with her fiancé,
Verlin Miller (40). On that date, her brother sleal up at her house at around 11:30 p.m. to talk
to her fiancé (41). She had not been expectimg(iil). She and her daughter were getting ready
for bed at that time, so she just said hi and byeet brother (41). She did not stay up to wisih
him (41).

She was awakened at around 1:00 a.m. when heéf@atied on the phone (42). When she
got this phone call, she jumped out of bed and wert door to her mother’s house (43). Neither
her brother nor her fiancé were at her mother'ssedd3). But her brother did come there while
she was over there (43). She did not have mbialtonversation with her brother because when
he got to their mother’s house, her brother imntetliagot in her mother’s car and went to the

hospital (43).
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She knew who Scott was, although she did not knawpersonally (65-66). She had seen
him before, in her old neighborhood, on Bewick (66he only knew him by the nickname “Snook”
or “Snoop” (69).

As her fiancé was driving around in his truck loukfor Lisa, he called her and told her that
he thought that something had happened to Lisa (6¥r fiancé sounded all frantic, and he was
rambling (67). She threw on some clothes and wetside and starting looking around (67). She
looked up and down the street and in the alleytlagi, she started to go over to her mother’s house
because she heard the front door of her mothetiséhopening (67).

Just then, she saw a car coming down the stregt (§he car pulled up slowly, and, not
being familiar with the car, and not knowing whonias, she backed up (67). She then heard
somebody call out her nickname, “Peggy” (67-68he looked in the car, and saw that it was Scott
and another guy (67-68). She had never spok&cdtt before (68). Scott asked her if she had
seen two guys run by there with a shotgun (68ott$hen told her and her mother, who had by that
time come out of her house, that he had seen tw® shioot a girl who had been sitting in a white
van (69).

On cross-examination, the witness acknowledgedathahere in the statement that she gave
to the police later that day was there mentionaaftScoming upon her and telling her that he had
seen two guys shoot a girl in a white van (71-74).

On redirect examination, the witness testified thilaén she gave a statement at 12:25 p.m.
on May 9, the police asked her about a person aided Snoop (74). She told them that she did
not know Snoop’s real name, but she did know tediied around the block from her (74). She

told the police about the conversation that shewidtdSnoop around the time of the shooting, and

-4-
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about how he had asked her if she had seen twogguyg with a rifle (75). The police also asked
her if Snoop was alone when she had this conversafith him, and she told the police that he was
not, but that he was with another man, a man wledhsldl never seen before (75-76). The police
asked her if Snoop had said anything else to ®r (Bhe told the police that Snoop had also said
that he had seen a white van across the field (76).

Also on redirect, the witness testified that shieelved that she did tell the female detective
who came out to her house at around noon on Magt®noop had said to her that he had seen the
shooting (80).

Wayne County Deputy Chief Medical Examiner Carl Scimidt

Wayne County Deputy Chief Medical Examiner Carli@at testified that he supervised the
autopsy on the body of Lisa Kindred, a 35-yearwatite female (Jury Trial Transcript, 05/31/00,
48). Another doctor, Dr. Hlavaty, who was alngad pathologist, but in training, actually
performed the autopsy (48-49).

The deceased had a single gunshot wound to hdsrkdist (51). There were, however,
several irregular wounds around the gunshot endrarauind caused by the fragmentation of an
intermediate object (51). The bullet wound artdnmediate wounds were consistent with the gun
being fired outside of a car that the deceasedbad inside of (52). The fragments of the bullet
were recovered from the deceased’s chest and tonrexdo the police (53).

Verlin Miller
Verlin Miller testified that he had known Lisa Kiretl (Jury Trial Transcript, 05/31/00, 57).

She had been his fiance’s brother’s wife (57).
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On May 9, 1999, he was living with his fiancé omiek Street in Detroit (57). Sometime
after midnight, his fiance’s brother, Willim Kindiecame over to his and his fiance’s house with
his family (57). He had not been expecting \&iii (57). When William came over, he had a
conversation with William about William purchasiagnotorcycle that he (the witness) owned (57).
This conversation took place in his home, in tlemtfroom (58). Lisa was not present for this
conversation (58). Rather, she was outside mgaiti the van (58). There came a point when Lisa
did come up to the house and knock on the dooceltdMtilliam that she was ready to go home
because the kids were sleepy and it was late (E&a then went back to the van because the kids
were in the van (58). William did not leave righen, however, but stayed another 10 or 15
minutes (58). After he and William were donehatiteir conversation, he walked William to the
front door (58).

As he and William were approaching the front ddw, heard a sound like a car door
slamming (58). He looked out his front door aad $he van speeding off (58). William took off
after the van, and because he (the witness) wdsilhetressed, he got dressed and jumped in his
truck and took off down the block, to see if heldmee where William or the van went (59). It was
dark out, and he could not see anybody (59). udateally made his way to the corner of Cadillac
and East Warren, where a Sunoco gas station Was (bwas here that he saw the van (59). The
van was still running, and Lisa was lying on thewrd next to the van (59). There was glass in
front of the door (59). He jumped out his truciddried to approach Lisa, but by then, a police
officer had arrived and told him not to touch Lisdil a detective arrived (59-60). He explained to

the police officer that he was Lisa’s “brother-aw,” and that she had just left his house (60he T
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police officer would still not let him to get closeLisa, so he called his fiance’s mother (68)is
flance’s mother lived right next door to them (60je then went back to his house (60).

When he got back to his house, he noticed a “puddiglass across the street from his
house, where the van had been parked (60).

On cross-examination, the witness testified thati after he heard the sound of a car door
slamming, and after William got the screen doormypehich had been locked, that he heard the
squealing of tires (61-62). He looked out and sa& person running through the field that was
adjacent to his house (62). The man was 150Qdids3 and did not look too tall, about 6' tall {62
63). He remembered that the man was wearingjdgding pants which had a white stripe going
down the side, and white gym shoes (62). He salythe back of the person, and the person was
around 50 feet away when he saw him (64).

Antonio Burnette

Antonio Burnette testified that he knew Scott fretarlbut Street (Jury Trial Transcript,
05/31/00, 83-84). He also knew Justly Johnsom fihe same street (84). They were both friends
of his (84). He knew them by the nicknames “Sn0¢Scott) and “Stank” (Johnson) (84-85).

He saw both Defendant and Johnson on May 8 (8 .was at Scott's house when he saw
Scott and Johnson on May 8, at around 10:30 p.586@3. He had a conversation with both of
them at that time (86). Scott and Johnson tadikexlit how they were going to “hit a lick,” meaning
to rob somebody, that same day (86). They askeddcome along, but he told them that he had
to meet with his daddy (86). He then left to meih his daddy (86). He was with his daddy

until around 2:00 a.m. (86-87).
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He saw Scott and Johnson again when he got batkdeing with his daddy (87). This was
again at Scott’s house (87). Atthat time, Sttt him that they had shot a lady (87-88). Sttt
him that they shot the lady because the lady wootdome out with any money (88). Johnson told
him that Scott (Snoopy) had shot the lady (88).e add Scott and Johnson were drinking and
smoking weed at the time that they were having ¢bisversation (88). This did not cloud his
memory of the conversation, however (88). ASReott told him that the lady got shot because she
would not come out with the money, Scott also #sadd there was this bitch named Lisa, and that
he was going to kidnap her (89). Scott also bhahal that he was going to start doing stuff at high
(89). Johnson told him that he and Scott hadamadK and a rifle (89-90).

After his conversation with Scott and Johnson endearound 3:00 or 4:00 a.m., Johnson’s
girlfriend came and picked him (Johnson) up, amy teft (90). Scott went in the house, and he
(the witness) got in Scott’s car and fell asleep).(9

While he was sleeping in Scott’s car, the policmeand woke him up and made him get
out of Scott’s car (92-93). They made him lietba ground with his legs spread apart, and then
they put handcuffs on him and put him in the potiag and took him to 1300 Beaubien (93). The
police asked him whether he knew anything abohiatng (93). He told them that he did, and
he made a statement about what he knew, whichdireepwrote out (93). He read the statement
over and signed it (93-94). What he had said enstiatement was the truth (94). The police had
told him that he was under suspicion, and theydthdlsed him of his constitutional rights (94).
He gave his statement at around 2:30 p.m. on M@AR The police did not threaten him or

promise him anything to get him to tell what he\kn@5).
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Scott and Johnson had told him that the shootimlyfinst occurred in the 1300 block of
Bewick, and then at Cadillac and Warren (94).

On cross-examination, the witness testified thatmBcott and Johnson approached him
on May 9 about hitting a lick, that was the firsté that this ever came up in a conversation batwee
him and these people (142). He was 14 when Sodtlohnson approached him about hitting a
lick (143). He was now 15 years old (143). kdtttime, he was living with his father on Birwood
Street, which was a few houses away from wheret 8cetl (143).

He reiterated that Scott told him that he shot dwdg (143). He also reiterated that Scott
talked about kidnapping somebody, that somebodgmmebody named Lisa (144). Scott said
that he wanted to kidnap Lisa (144). This coma®os occurred at Scott’'s house, at about 2:30
a.m., which would have been after the lady was €ht-146).

The witness reiterated that he encountered thegulhile he was sleeping in Scott’s car
(151). The police did not tell him at that tinlat they believed that he had been involved in the
shooting, but they took him downtown anyway (152}.the police station, the police told him that
he was a suspect in the shooting that had occan@&®kwick Street (153). They did not tell him,
however, that he better tell them something orteés@as would be charged with the shooting (153).
The police never told him that they believed thatas he who shot the lady (154). After being
refreshed with his preliminary examination testimdrmowever, the witness acknowledged having
testified at the preliminary examination that tledige did tell him they thought that he had shet th
lady (155). He told the police that Scott (Sngognd Johnson (Stank) did it (154), which was

what he testified to at the preliminary examinat{®s5). And he acknowledged having testified
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at the preliminary examination that the police tailah that if he did not tell them that it was Sngop
and Stank, they were going to charge him (156).

On redirect, the witness was shown his preliminagamination testimony, and
acknowledged that when asked by one of the defahseneys if the police told him that he better
tell who shot the lady or he would be charged withoting the lady, his response was “no” (158).
The witness testified that the police never thmeadeto charge him with the shooting if he did not
name somebody (158).

Detroit Police Officer Frank Scola

Detroit Police Officer Frank Scola testified tha Wwas on duty with his partner, Officer
Willie Soles, on the midnight shift on May 9, 19QRiry Trial Transcript, 05/31/00, 1010-102).

While they were on duty, they received a dispatadcting them to the Marathon Gas Station
at Cadillac and Warren (102). They were the ficdice vehicle to arrive (102). Upon their aaly
he got out of their police vehicle and observeduioeém lying face down on the ground, not
breathing, and bleeding from the left side of Hexst (102; 104). The victim was in the vicinity
of a white minivan, which had its driver’s side wow busted out (103). The window appeared to
have been shot out (103). Inside the car, hevdaat appeared to be a bullet hole in the driver’s
side seat (103). There were also some childréimercar, but he did not recall how many (104).
He called for an EMS unit and he and his partnatedahere for it to arrive (104). They also
preserved the scene because this appeared to bmiaide (104). This meant keeping the

immediate area clear (104).
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There were family members that showed up laterhbwiould not allow them to get close
(104-105). He and his partner waited there fer ¢hidence technicians and Homicide Unit
personnel to arrive (105).

While his partner kept the scene at the gas stagoare, he and one of his sergeants went
over to Bewick Street (106). He was told by l@sgeant to accompany him (his sergeant) there
(106). Over on Bewick, he saw Scott, who heftified in court, and another person, Raymond
Jackson (107). He talked to both individuals¢h@08). Scott told him that he saw somebody
shooting at the victim (109). He took both Seottl Jackson downtown to make witness statements
(109).

Also while he was on Bewick, he observed glassniegfation on the street (109). The
glass was in the street, and it appeared to bestenswith damage to a car window (109-110).

On cross-examination, the witness testified thentemory of what Jackson and Scott told
him was that they both observed a black male shgaii the victim (111). He first saw Scott and
Jackson as they were walking towards Bewick fromabey just west of Bewick (112). He
approached them to ask them questions (112). WHb#yvolunteered that they saw a shooting
(112).

Onredirect, the witness testified that he subseiiypiearned that the victim’s name was Lisa
Kindred (114).

Raymond Jackson

Raymond Jackson testified that he knew Scott (Juay Transcript, 05/31/00, 115). Scott

was one of his friends from the neighborhood, teggimborhood being the area encompassing

Bewick and Hurlbut, which was near Cadillac andri#fa (115). He had known Scott for about
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six years (116). He also knew Justly Johnson, méhbad known for 12 or 13 years (116). His
brother and Johnson were best friends, which washecame to know Johnson (116). Johnson
had a nickname: Stank, and Scott also had a nickn&nooky (116-117).

In the late evening/early morning hours of May 8809, he was asleep at his grandmother’s
house (117). He heard something unusual outsilesh sounded like a pop and then a car
skidding away (117). His grandmother came andgotup and asked him to check why the gate
by the house was rattling (118). He put his @etbn, because he was just in his underwear, and
went outside (118).

When he got outside, he saw a police car parkdtéfield next to his house (118). The
field was across the street from a house on Bewibkye Lillie Harris and a Mr. Miller lived (119).
Next door to where Lillie Harris lived, Lillie Has’'s mother lived (119). As he was outside, he
looked down the street and saw Scott on his griftiFaylynn’s porch (120). He saw Scott hand
his girlfriend something (120). He did not knowat the something was that Scott handed his
girlfriend, but he could see that it was long ameté was something dragging behind it, like clothes
(121). Once Scott handed his girlfriend thiseahjthe girlfriend went in the house and neveream
back out that night (121). Scott then came dawwitere he (the witness) was (121). He and
Scott then walked up to the service station tovdest was going on there (121). When they got
there, he saw the Detroit Police (121). Thereavlg blue van there with “Detroit Police” on the
side (121). He and Defendant then went backggtandmother’'s house (121). As he and Scott
were walking on Bewick, there were more police car8ewick (122). A police officer came up

to him and Scott and asked them if they had segthiag (122).
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Before that, as he and Scott were walking back fifeegas station, Scott had told him that
as he was at his girlfriend’s house, but outsidesnfhouse, he saw two guys with rifles come to the
front through the yard next door to his girlfrieadind then turn around and go back to the back
(122). Because he saw the two guys with rifiett said that he was scared, and so, he threw a
rock at his girlfriend’s window to get her to latrhinto her house (122).

When the police officer came up to him and Scattasked them if they had seen anything,
Scott repeated to the officer what he had told{dig8). The police officers asked them to litith
feet (123). He (the witness) was not wearing stmges, but Scott was (123). Scott’s shoes had
mud on the bottoms of them (123). The police tbokh him and Scott downtown to police
headquarters (123). He gave a statement at godadquarters (123). He did not say anything
about seeing Scott hand his girlfriend an objectbee he did not think anything of it at the time
(123). Nor did he ever ask Scott about the olijgatt he had seen Scott hand his girlfriend (124-
125).

The next day, he saw Justly Johnson (Stank) (126js was after he came back from police
headquarters (125). He (the witness) was in@sdmother’s house drinking beer, and Johnson
came in the side door of the house (125). Johwssired his (the witness’s) grandmother a Happy
Mother’s Day, because it was Mother’s Day that@@@p). He and Johnson then sat down and had
a conversation (126). Johnson asked him if tdlecdmeras and newspaper people were still
outside (126). He told Johnson that they we2€)1 He asked Johnson why he wanted to know
(126). It was then that Johnson told him thahd hit a lick the night before and that he had
fucked up and had to shoot (126-127). He (theegs) knew, when Johnson told him this, that a

lady had been shot by the field next to his graritherds house the night before (127). He asked
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Johnson what he was talking about, and Johnsonhsile had hit a lick with Defendant (Snooky)
(127).

After Johnson told him this, he and Johnson wenside (128).  Just then, a police
detective pulled up in front of his grandmothertsike, and the detective asked him if he knew a
person nicknamed Stank (128). Johnson told ttextiee that he was Stank (128). Johnson was
put in the back of the police car and driven awi38].

He (the witness) then went back to police headgqusathe next day (128). The police told
him that they thought that he was hiding sometifiiagn them (128). He made a second written
statement then, in which he told the police whah&tad told him, and he also told the police about
seeing Scott (Snooky) giving his girlfriend a lasigject (129).

On cross-examination, the witness testified thatiéimg object that he saw Scott hand his
girlfriend was stiff (132-133). The girlfriendeh took the item into the house and shut her door
(134).

Also on cross, the witness testified that he neakt any police officer that he himself
witnessed a shooting (134). Nor did he tell aolyge officer that he had seen somebody with a
weapon (134-135).

Defense
The defense called no witnesses.
Evidentiary Hearing on Remand
The evidence and testimony at the evidentiary hgayn remand from this Court included

the following:
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Antonio Burnette

Antonio Burnette testified that he knew Defendahistly Johnson and Kendrick Scott
(“Motion” Transcript, 04/08/15, 8). He recallegktifying against these two Defendants at their
respective trials relative to the murder of a woroam particular night, that being May 9, 1999, in
his neighborhood (8-9). He did not witness theadreu himself, nor was he at the scene of the
murder (9). At the time of the murder, he knewhddefendants, in that he hung around with them
9).

The testimony that he gave against the two Defasdaas not true (10). Neither of them
ever confessed to him of robbing or shooting thena who got killed on the night in question (10).
Nor did he ever see Defendant carrying a gun tigdit or the day after (10).

The reason that he gave false testimony againsiih®efendants was because the police
had caught him with an ounce of weed, and they ganesome paperwork to sign, and his being
a minor at the time, and not knowing what was gainghe signed it (10). He was afraid of the
police, and thought that he would be charged vaigmurder (10). The police actually told him that
he would be charged with the murder if he did estify against the Defendants (11).

At the time of the murder, at around 12:00 a.m1:00 a.m., on May 9, 199, he was with
Johnson, who he referred to as “Stank” (11). T™aese hanging out on Mount Elliot and Vincent,
at his cousin’s house, and they left there and wetlie home of another of his cousins (11). He
was not on Bewick Street at the time of the shap(ir?).

Neither of the Defendants threatened him or anyohes family to testify at the proceeding
(12). Nor was he threatened or coerced by anybkts#yto get him to give the testimony he was

giving at this hearing (12). He was currentlypitison for fleeing and eluding, but he would be
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eligible for parole on April 21 (12). The reagbat he was giving the testimony that he was giving
now was because by being in prison, he had tintleind about the hurt that he had done to other
people, and in order to change his life, he hachinge the bad that he had done to other people
(12).

On cross-examination, the witness was asked Hepteliminary examination of the two
Defendants, he had been asked by Scott’s attofheywvas afraid of “these men at this time?,” to
which he responded, “Yes.” (13-14). He resporttathe did not recall being asked that question,
and giving that answer, but after reviewing theéipr@ary examination transcript, he acknowledged
that he was asked that question and did give tiaver (14). When asked if it were true that he
was afraid of the two Defendants at that time witaess responded that that was what the police
wanted him to say, that is, the police told hint th&cott’s attorney asked him if he was afraid of
the two Defendants, he was to say that he was %14-1

The witness was then asked if at Scott’s trialyhs asked the following questions, and gave
the following responses:

Q When the police were questioning you, did thegdten you
to get you to tell what you knew?
A No.

Q Did they promise you anything to get you to te#rmn what

you knew?
A No.
Q They advised you of your rights, however?
A Yes.
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Q You're aware that you were under some suspicion?
A Yes.

Q Have you had any threats by anyone at all in cororewith
your telling the police and testifying?

A Yes.
Q From who?

A From the guys that be around the neighborhodthey come
back and tell me things.

(15-16).

The witness testified that he recalled this testiyndout it did not change the fact that the
police gave him a piece of paper and told him whaay and how to say it (16). When asked if,
when the attorney asked him at Scott’s trial iffagl been threatened by the police and he said,
“No,” that was a lie, the witness responded thai&is (16). And it was also a lie when the attgrne
asked him if he had been promised anything toigetdtell what he knew, and he responded, ‘No.”

On examination by the trial court, the witness w&saked why he should be believed now
when he was sworn to tell the truth at the trigheftwo Defendants, and is now saying that he lied
at those two trials (17). The witness acknowledipat he had been sworn to tell the truth at the
two trials (17). When asked why his current tastiy should be believed as opposed to the
testimony that he gave at the trials of the twodddants, the witness responded that back then, the
police had “whooped” on him when he was in custdd). The witness was asked if it were not
true that he did not know the specific questiord bie would be asked at trial (18). He responded

that the police wrote down a list of questions (18)hen the trial court asked the question again,
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the witness acknowledged that he did not know pleeific questions that he would be asked at the
trials (18).
Lameda Thomas

Lameda Thomas testified that she had known Rayndacison (“Motion” Transcript,
04/15/15, 34). Jackson was no longer alive, ltagliad August 18, 2008 (35). She had been very
close to her cousin (Raymond Jackson), and hadk&hawher whole life (36). She was aware that
Jackson had testified against Justly Johnson andrii Scott at their trials (35).

There were two times when Jackson talked to heuntatie role at the trials: at a birthday
party and at a family gathering (35). These twoasions took place in 2002 and 2006 (35).
During a general conversation at these gatherdaggson said the had messed up and had lied (35).
He told her that he lied because he was scarée @irbsecutors (36). He never said anything about
being scared of Johnson or Scott (36). Jacksdrdahnson and Scott had all been close friends
(36). When Jackson told her that he had lieggpeared to be truthful (37).

On cross-examination, the witness testified thatlstew that Johnson and Scott had been
convicted of this murder (37). When asked whatdil to try to correct this, once Jackson told her
that he had lied, she responded that she signedfidavit (37). This was in 2005 (37). When
asked what she did with the affidavit, she respdritiat she kept it and talked it over with her
family’s lawyer (37). When asked what she wasplag on doing with the affidavit, the witness
responded that she was going to keep it so thatalid help Johnson and Scott out if they needed
it (38). When asked why she did not try to hépnh out when her cousin told her that he lied in
2002, the witness responded that she was too yemy(38). She was only 17 years old and in

high school (38).
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On examination by the trial court, the witness asised if Jackson told her that everything
that he testified to was a lie (39). She respdnti¢es, | do believe in the whole that it wasall
lie” (39).

On recross examination, the witness was asked ddwesin ever told her that when he was
on the 9 floor of police headquarters that Johnson walketib cell and said, “I'm going to fuck
you up and I'm not going to sweat it” (39-40)She responded that Jackson never told herd@at (
When asked if it would surprise her that Jacksstified to that effect at Johnson’s trial, the \ets
responded that it would surprise because her whatdy was there when Jackson testified (40).
She was asked the question again, and this tineeresiponded that it would not surprise her that
Jackson testified to that effect at Johnson’s, thetause Johnson was Jackson'’s friend (40). When
asked if Jackson testified to this effect undehptite witness surmised that perhaps Jackson was
intimidated to say that by the police or by thega@utor (41).

Charmous Skinner, Jr.

Charmous Skinner, Jr. testified that he went byritkname CJ (“Motion Transcript,
05/15/15, 6). He testified that his birth dateswieptember 24, 1990 (7). His parents were
Charmous Skinner and Lisa Kindred (7). He haediv Michigan from the time he was three years

old until his mother was murdered (7). He waseygars old when his mother was murdered (7).

! Jackson had testified at Johnson’s trial thabene point he got locked up on tie 9

floor of police headquarters (Waiver Trial Tranptr01/11/00, 79). Johnson and Snookie
(Scott) were also on that floor (79). Snookietkeglering out something all night that caused
him distress (80). There was also a time whémgon walked by his cell and stopped, pointed
his finger into his cell, and said, “I ain’t going believe the hype; | will get you.” (81-82).
Johnson also said that whatever he (Jackson)helgdlice, he (Johnson) was going to fuck him
up (83).
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At the time that his mother was murdered, he wasy with his mother, her husband Will Kindred,
his little sister, and his little brother (7). elMad a close relationship with his mother (8).

He recalled the day that his mother died (8)wa$ May 9, 1999, Mother’s Day, in the early
morning (8-9). He was with her when she died ($he died at the gas station (9). His mother
was killed in the car (9). He was in the frorts@).

Earlier that evening, they had all gone to a diiveovie (9). After the drive-in movie, they
went to Will's family’s house (9-10). He had beerthis neighborhood before (9). His mother
drove (9). When they got there, Will got out lo¢ tcar and went into the house by himself (10).
He was in the backseat at the time (10). Ondegsti out of the car, he moved up to the frontsea
(10). He, his mother, and his siblings then whitethe car (10). His mother appeared to be
agitated as they waited for Will (10-11). His imet was huffing and puffing under breath, and
swearing a little bit (11). His mother did nastn the car the whole time (11). She got odhef
car and went up to the house that Will had gorne (b1). She knocked on the door, and, after a
brief “altercation,” she returned to the car (11).

It was when his mother got to the door of theirarat opened it that he saw somebody (12).
This somebody was an African-American man in hig-80s, short, with short hair, a big beard, and
a “big ass” nose (12-13). There was no lighthie &rea except from the light from the car, that
being the light that comes on when the car doopen (13). The man was behind his mother, not
directly, but off to the side (113). He (the vass) was sitting in the front passenger seat when h
observed this (13). He saw nobody else in theestyut this man (13).

As the man approached his mother, he (the witmess} a gunshot (14). When the gunshot

went off, the side front window of the car brokd)1 He did not hear anything said between the
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man and his mother before he heard the gunshat (B did not see the man take anything from
his mother or the car (14). After the gunshot wef) his mother got in the car and sped off @ th
nearest gas station (15). When they got to teestaion, his mother went to the back of the car,
got a bag of ice from the cooler that they hadniakehe drive-in movie, and then she got out ef th
car, “fell out,” and died (15). He did not knowthe time that his mother got back in the car that
she had been shot (15). By that time, he wathndting anything, but was just crying (15). He
recalled an ambulance arriving (15).

The next morning, Will’'s mother told him that hioother had died (15-16). He recalled
going to the funeral some time after, and presgritia mother with a Mother’s Day card (16). He
never was interviewed by any police officers onfave (16). After the funeral, he stayed withIWil
for about a week, and then he moved to Philadelighli@e with his grandmother (16).

While he was still in Michigan after his motherignkral, he never talked to Will or his
family about what he had seen that night (16).r dNd any of them ask him about it (16). Had a
police officer asked him, before he left Michiggmdescribe what he had seen that night, he would
have told the truth (17). And if a police offidead asked him to view a lineup , he would havabee
able to identify the shooter if the shooter wathmlineup (17).

Once he moved to Philadelphia, where he lived wighlgrandparents and his sister, he saw
his biological father (17). When asked if anytadse people talked to him about his mother’s death,
the witness responded that they tried to, but dendt want to talk about it (17). He recallednthe
taking him to a counselor to talk about his mothat he did not give the counselor any details abou

what he saw that night (18). The reason thaidheat want to talk about it was that he was trying
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to forget it (18). In the years following his rhet’s death, he never thought the police needed his
account in order to solve the case (18). He thotlge police had it all figured out (18).

Eventually, he got a letter from a reporter, Stetwis (18). This was around August 31,
2011 (18-19). He responded to Lewis’s lettefinglLewis that he would help if need be, if the
dude or dudes were in prison for killing his mothad they did not do it, but that if they did do it
he would help in the other direction (19). Alsais letter, he wrote to Lewis that, “I will never
forget the person’s face, and if it is him, | wektify against him. But ifit's not, | would himind
testifying on his behalf’ (20). Lewis was thesfiperson to whom he gave a description of the
person (20). He was incarcerated in Pennsylvahenvine had contact with Scott Lewis (21). He
had been incarcerated for two years (21).

He graduated from high school in 2008 (21). Itween the time that he graduated from
high school and the time that he went to prisomddebeen living by himself, selling drugs (21-22).
What he was in prison for when Scott Lewis coni@bien was perjury (22). The charge of perjury,
which he pled guilty to, was for lying on the stg@d). He lied to protect a friend who was chdrge
with a double homicide (22).

After he spoke to Scott Lewis, he was contactethbyMichigan Innocence Clinic (23).
This was in late 2011 (23). He first spoke topleeple from the Innocence Clinic on the phone,
and then, when he met with them in person, he Wwass a photo lineup (23). He was shown one
photo at a time from the array (24). He did re# the person who approached his mother in the
photo array (24). When asked if he recognizedsoh or Scott in court, the witness responded that

he did not (25).
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On cross-examination, the witness acknowledgedrtas affidavit, he did not say that he
heard a gunshot (26-27). He stated that he dithmk that he needed to put that in his affidavit
inasmuch as the glass shattered, and there was mlinis mother’s chest (27). He acknowledged
that he did not see a hole in his mother’s chefteatime that he witnessed the event (27).

The witness testified that at the time that theglshattered, his mother was in the process
of getting back into the car, and she was halfwaie car (27-28). He reiterated that when he saw
the man, the man was behind his mother and adittk® her side (28). He assumed that the bullet
came through the window (29). He knew that the imad a gun, but he did not know if the gun
was a rifle or a handgun because he did not s€e€ha Nor did he know if the man had the gun
in his right hand or his left hand (34). Whenexskow long he had his eyes on the guy from
beginning to end, the witness responded, “Abowe®nds,” but he acknowledged that he was only
guesstimating (34). He knew that the man wa®tlogrg enough for him to get a good look at him
(35). He did not hear the man say anything sonnbther (34-35). All of a sudden, the man just
shot (35).

The witness testified that it was dark out, butlitjeting from the car was good (35). This
was because the car door was open, so that tlie ideme light was on (35). When asked if that
allowed him to see outside of the car, the witresponded, “Yeah, technically speaking, yeah,
yeah” (35). He did not remember if his minivarsvparked on the right side of the street or the lef
side (35). He did not see what kind of clothing than was wearing (36).

The witness testified that when he wrote his respoégtter to Scott Lewis’s letter, he began
by saying, “Wow, your letter really surprised m88]. When asked what it was that surprised him

in Lewis’s letter to him, the witness responded thaas “they was still trying to find out who leld

-23-

WV TZ:/2:0T 9T02/.T/3 OSW Ad IA 1303



my mother” (36). The gist of Lewis’s letter thems that “they’re still trying to find out who rdyal
killed my mother” (36). When asked if that suggesto him that the people who had been
convicted of it had been wrongly convicted, thenwgs responded that Lewis did not suggest that
(36). Rather, what suggested that were the pépatrbe got off of the Internet (36). When asked
what papers he was referring to, the witness reggbrinews articles” (36). These were not,
however, news articles that he read before Lewnsambed him (36-37). They were news articles
that he actually received from Lewis, authored bwis, from which he got the impression that the
people who had been convicted for his mother’shdieatl been wrongly convicted (36-38). When
asked if his thought process, then, from the getvgms that the two guys had been wrongly
convicted, the witness responded that that wakisdhought process from the get-go, but when he
read “the stuff,” it sounded like the police depaht had done a bad job (38).

Finally, the witness reiterated that had the pohterviewed him, he would have given them
a statement (38). But he acknowledged that thssseeeven though afterwards, six months later,
he did not want to to talk to anybody about it (380, the difference was the time frame (39ad H
the police interviewed him on the night of the demt, he would have talked to them, but after the
funeral he did not want to talk to anybody (39).

On examination by the trial court, the witness asieed if his mother and Will Kindred were
getting along okay in the van when they were adie-in movie (47). He responded, “Yeah.
| mean, yeah, | guess” (47). When asked whateghadvould have been in at the time, the witness
responded that he did not know (47). Nor did hevk what school he went to at that time (48).
When asked if he remembered the name of his teatieawitness responded, “If | don’t know the

school | went to, how would | know the name of ragaher?” (48). When asked what kind of
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grades he got back then, the witness respondeldladivays got good grades, so he would assume
that his grades were good back then (48-49). Vélskad what his favorite subject in school was,
the witness responded that he had no favorite subgrause he did not like school (49).
On further examination by the trial court, the \es testified that it was pitch black outside
(52). The trial court asked these questions atdhgse responses:
THE COURT: A dome light and a van light shinesvdamn
the people that are inside the compartment andntdaeslly show
anything outside, does it?
THE WITNESS: It does.
THE COURT: Oh, it does?

THE WITNESS: Yeah.

THE COURT: All right. Were there lights outsidethe
time this incident happened?

THE WITNESS: |don’t recall.

THE COURT: Was the porch light on of the hourss {/our
mom went to?

THE WITNESS: | don't even think they have a porch
don’t remember a porch.

(54-55).

On further examination by the trial court, the wegs was asked these questions and gave

these responses:

THE COURT: It's avan, okay. Now you saidtthzere
was a person that was behind her?
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THE WITNESS: Yes.
THE COURT: How far behind her was this person?
THE WITNESS: Maybe six inches.

* * * *

THE COURT: And would it be fair to say that youother
was between you and this man that came up behif?d he

THE WITNESS: Between me?
THE COURT: Your mother —

THE WITNESS: Thecar. She was between hettbelfcar,
and the car door. That's what she was between.

THE COURT: Okay, all right. So the door wastadly
open, and she was inside the door?

THE WITNESS: When she was shot?
THE COURT: Yes.
THE WITNESS: Yes.

THE COURT: Okay. And this other individualjghman
that was behind her would have been outside thg dgat?

THE WITNESS: Yes.

THE COURT: About how far away from the side o than
would you say he was?

THE WITNESS: Same amount of space.

(57-58).
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THE COURT: Now your mother and this person wHee&i
her, basically, you never heard them say anytlorgpth other?

THE WITNESS: No.

THE COURT: You said that this person came up rhi
your mother and there wasn’t anything said betwibem, and the
next thing you knew she had been shot and the wirsthattered to
the van, correct?

THE WITNESS: Yes, next thing | knew —

THE COURT: That's all | asked you.

(62-63).

THE COURT: Okay. The amount of time that sheswa
outside the van and this person was behind herwathing being
said, how many second went by from the time sheigdb the side
of the van and the window shattering? Let’sipthat way.

THE WITNESS: |don’t know, I'm not going to @siate.
| don’t know.

THE COURT: Like real quick?

THE WITNESS: Long enough for me to see his face.
THE COURT: That's not what | asked you.

THE WITNESS: I'm saying you asked me how long.
THE COURT: That's not what I'm asking you.

THE WITNESS: How long do you need to recognize
somebody?

THE COURT: That's not what | asked you. I'm gxkyou
for a time.
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THE WITNESS: |don’t know.

(63-64)

THE COURT: | imagine you must have found it pyett
interesting to be contacted by Mr. Lewis concerriig?

THE WITNESS: Yes.

THE COURT: Had anyone else ever contacted you
concerning the defendants in this case, Justly stohror Mr.
Kendrick Scott?

THE WITNESS: Yes.

THE COURT: Concerning their involvement or
noninvolvement in this incident?

THE WITNESS: Yes.

THE COURT: Who else?

THE WITNESS: Wisconsin people.

THE COURT: The people in Wisconsin?
THE WITNESS: Yes.

THE COURT: At the University of Wisconsin Inno@en
Project?

THE WITNESS: Yes.

(69-70).

THE COURT: When the people from the University of
Wisconsin Innocence Project spoke with you, dig $teow you any
photo array?
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THE WITNESS: No, | spoke with them on the phone o
time —

THE COURT: That’s all?

THE WITNESS: - and that was that.

THE COURT: And at the time the window broke oe tan
in which you were situated when your mother wag,stou can't tell
us as to whether she was shot by either a handganifte?

THE WITNESS: No.

THE COURT: How many shots did you hear?

THE WITNESS: One.

THE COURT: One? And did you see a flash or neuzz
flash from the gun?

THE WITNESS: No.

(71).

Curtis Williams

Curtis Williams testified that he was a practicomgninal defense attorney in 1999 and 2000
(“Motion” Transcript, 05/15/15, 77). He testifidltat he was appointed to represent Kendrick Scott
for an offense that occurred in May of 1999 (7'He testified that he had the police reports ia thi
case (77). He was aware that there had beenehiid the vehicle in which the victim was killed,
but he did not recall there being any police repoftany interviews with any of the children (78).
He himself did not interview any of the childrer8f7 Had he known that one of the children was
7 or 8 years old, he would have tried to intervidat child 978). And had that child told him in

such an interview that he had witnessed the intj@eal that the perpetrator did not resemble Scott,
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that would have been helpful to his defense oft3@8). Presenting this child as a witness,f th
child was going to say that Scott did not resertti#eshooter, would not have been inconsistent with
his defense (79). Thatis, he was not makingergeef of self-defense (79). Likewise, it woulddav
been helpful to his defense if the child was gdomtestify that the shooter did not resemble Justly
Johnson either (80).

The witness was asked if he had had any informairodocuments regarding domestic
violence on the part of Will Kindred (80). He pesided that he did not recall ever having had any
such information (80). He testified that had ke Buch information, he would have looked into
the issue and perhaps used it for impeachment eithigal or at the preliminary examination (82).

He recalled that there were two primary witnesgéest Scott at his trial: Antonio Burnett
and Raymond Jackson (83-84). He was asked &ti@hy reason to believe that either of these two
witnesses would recant their testimony at tria) (8dle responded that he did not (84). If thag,h
that would have been helpful to his defense (84-85)

On cross-examination, the witness was asked ifdaeamy evidence or was aware of any
evidence that Will Kindred had been involved in therder of his wife (86). The witness
responded that he did not (86).

On examination by the trial court, the witness wasked if he had held out to the jury in
Scott’s case the possibility that Will Kindred haad something to do with is wife’s murder, he
would have put himself in a terrible light with they (87). The witness responded the if had

nothing to support such a theory, he would havehouself in a horrible light with the jury (87).
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Argument

The trial court did not abuse its discretion in denying Scott's motion for new
trial based on newly discovered evidence due to itisding that the testimony of
the victim’s son was neither credible nor veracious
A) Scott’s Claim
Scott claims that the trial court abused its disgenein denying his motion for new trial on
the basis of th€resstest for newly discovered evidence, where thamistson, CJ Skinner, Jr,
testified that neither Scott nor Johnson was thpgisator.
B) Counterstatement of Standard of Review
This Court reviews a trial court's decision to gi@deny a motion for new trial for an abuse
of discretion. People v Cresgl68 Mich 678, 691; 664 NW2d 174 (2003). A mdftetkence in
judicial opinion does not establish an abuse afrditon. Id. A trial court’s factual findings are
reviewed for clear error. Id.
B) The People’s Response
To warrant a new trial based on newly discoverademce, a defendant must make the
following showings
1) the evidence itself, not merely its materialityas newly
discovered; (2) the newly discovered evidence veasumulative;
(3) the party could not, using reasonable diligehe&e discovered
and produced the evidence at trial; and (4) the edence makes

a different result probable on retrial.

Cress 468 Mich at 692.
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The People submit that ti@ressfactor that is truly at issue here is whetherttta court
abused its discretion in finding that Skinner’sitasny would not make a different result probable
on retrial. In so finding, the trial court obvidy found that Skinner’s testimony was not credible
And what is clear is that a reviewing court shaudtisubstitute its own opinion of credibility fdrat
of the trial court as a recent Order of this CauReople v Tyne#97 Mich 1001; 861 NW2d 622
(2015), indicates. That is, of course, becausérifilecourt is in a superior position to assess th
credibility and veracity of witnesses.

Scott is basing his claim primarily on the testimai Charmous Skinner, Jr. Before
discussing Skinner’s testimony, however, the Pesplauld like to address the testimony that
convicted Scott, and for that matter, JohnsomthBntonio Burnette and Raymond Jackson gave
testimony that was consistent at both trials, ihahe trial of Scott and the trial of JohnsoAnd
the testimony was unwavering even in the facetehgbts at intimidation and pressure. Indeed,
at the preliminary examination of both Scott ankdn¥mn, the attempt at intimidation by Scott and
Johnson was apparent enough to cause the exammaigigtrate to comment on it:

THE COURT: He’'s [referring to Antonio Burnettejdking
down to keep from looking at your clients that kéapking at him
and touching their face. | don’t know if it'sthreat, or sign
language within the community, or what.

DEFENDANT SCOTT: | wasn’'t doing nothin.’

THE COURT: Oh, you did like this and you did likes.

DEFENDANT SCOTT: | have a nervous problem.
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THE COURT: And like this and like that.  Anlgetone
named Stank, he did like this, goes like this,igtaat him. | don’t
know what those looks in the neighborhood meatis just like |
don’t know what lick means.

Sir, keep your hand down.

(Preliminary Examination Transcript, 05/26/99, 48-4

* * * *

THE COURT: Well, I'm watching his (referring tordonio
Burnett] demeanor and it seems like he’s scardéath of these two
young men that you are representing.

MR WILLIAMS [Counsel for Scott]: That may be trugur
Honor. That may be the Court’s interpretatioMaybe he’s not
afraid of these guys.

BY MR WILLIAMS:

Q Are you afraid of these men at this time?
A Yes.
Q You are?

MR. WILLIAMS: Terrible answer, your Honor.
MR. FURTAW [Assistant prosecutor]: Well —

THE COURT: Well, I've been sitting here awhiledalive
seen a number of cases, and | can usually caktitypgood.

(Preliminary Examination Transcript, 05/26/99, 61).
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And, as far as Raymond Jackson, this witness dtutks story even though Scott and
Johnson tried to intimidate him while the thre¢hafm were in police custody.The People simply
do not see Johnson’s and Scott’s attempts at idditicin as being consistent with innocence.

Maybe Antonio Burnette and Raymond Jackson wereeakegp about times, but Burnette
was consistent in his testimony about what JohasaScott told him, and Jackson was consistent
in his testimony about what Johnson told him. dArfact that corroborates Burnette’s testimony
is that a spent .22 caliber long Winchester Supfared cartridge casing was found in front of 4470
Bewick (Waiver Trial Transcript, 01/11/00, 81), dhdrnette testified the he saw Scott and Johnson
with an AK-47 and a .22 rifle (Waiver Trial Trangar 01/11/00, 30; 60-61).

As to Scott’s claim of innocence that is based pritm on the testimony of Charmous
Skinner, Jr., the People would first note that \wbethe trial court found Skinner to be credible is
the linchpin inquiry.

The People believe that there are a number of nsashy Skinner’s testimony should not
be believed.

First, a seed was planted in Skinner’s mind, ifind2007 when the Wisconsin Innocence
Project contacted him and asked him if he witneseedshooting, then by way of Scott Lewis’s

letter to him and the articles that Skinner saad tiewis gave to him, that the person or persors wh

2 As noted previously, Jackson testified at Johisstrial that at some point he got

locked up on the™floor of police headquarters (Waiver Trial Trarigtr01/11/00, 79).

Johnson and Snookie (Scott) were also on that {Ilt@y. Snookie kept hollering out something
all night that caused him distress (80). Theas @also a time when Johnson walked by his cell
and stopped, pointed his finger into his cell, aadl, “I ain’t going to believe the hype; | willge
you.” (81-82). Johnson also said that whatevegdbaekson) told the police, he (Johnson) was
going to fuck him up (83).

-34-

WV TZ:/2:0T 9T02/.T/3 OSW Ad IA 1303



had been convicted of his mother’'s murder had beengly convicted. That would then explain
why he would not pick anybody out of the photo wrraHe could certainly surmise that the
photographs of the “wrongly convicted” persons wibbé in the photo array. This would also
explain why Skinner did not seem to want to ansertrial court’s question about how long the
episode took. Skinner’s response, as if readmg & script, was that it took long enough for him
to see the face of the shooter, and when toldhiaatvas not the question, Skinner persisted in not
answering the question, until finally he relented gust said that he did not know. Furthermore,
and one would have had to have been at the evagritearing, the whole tenor of Skinner’s
demeanor on the People’s cross-examination of &id,certainly the trial court’s examination of
him, was of impatience and evasiveness, if not diglhimpertinence.

Second, the picture that Skinner drew at the evidgnhearing when he testified was a
before and after picture. The before picturé tieedrew shows his mother standing outside of the
van in front of the man and slightly off to hishitgand the after picture shows her halfway int® th
van, with the van door open, and the door separaisxmother from the man. Itis hard to fathom
how, if this was the scenario, why the man woutdHe victim get into the van at all.

Finally, the trial court, in questioning Skinnerade a point or at least suggested that sitting
in the passenger set with the dome light of theoraagainst a dark outside background would have

made it, if not impossible, very difficult to seeyshing out in the dark.

® The People are cognizant that Johnson and Bawdt attached three cases where the
courts in those cases found it reasonable that@dame light could illuminate somebody
outside of the car. The People submit that tlvases are distinguishable in that the identifier of
the person standing outside of the car was nadeénie car with the light shining down into the
inner compartment of the car, as Skinner was.Tyher, the identifier was in a different vehicle
when he said that he viewed Tyner by way of the@bght of the vehicle that Tyner was in (the
Opinion does not say whether the person the idenidentified as Tyner was inside or outside
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Rather than simply regurgitating what else theé toart said and found relative to Skinner’'s
testimony, for this Court can read that for itsélg People will simply state that none of theifngs
made by the trial court, with the exception offiteling that Skinner would have slept through the
movie at the drive-in theater, which was specuéativere clearly erroneous. Certainly, the trial
court’s finding that Skinner’s previous convictifam perjury in a murder case was indicative of his
lack of veracity, that is his disposition to tdlettruth, was not clearly erroneous. Nor was the
court’s finding that Skinner’'s mother would havedked Skinner’s view of the perpetrator clearly
erroneous. Nor was the trial court’s finding tB&inner would not remember with any type of
detail the perpetrator’s face after 16 years.

There is an added feature that is unique to Statthe People would ask this Court to also
consider.

In the pleading filed with the trial court on befhafl Scott, entitled, “Defendants’ Response
to Prosecution’s Pre-Hearing Briefs,” Scott attattinee affidavit of Lakenya Hicks, in which Hicks

stated that she was at the home of her boyfriendt@uBillingslea, along with Kendrick Scott on

the night that the victim was killed in his cas8he avers that all three of them were in the house

when she heard a gunshot fired nearby outsid€his @ffidavit is attached asppendix A). In

Scott’s pleading, he wrote relative to this affidav

of the vehicle). IrSeals v Rivardthe identifier was either in the driver's seahdf car or

outside of the car when he said that he saw byofays dome light the two robbers standing
outside of his car. There would be a differetice,People assert, between sitting in the driver’s
seat and looking out because the dome light woelghining behind the identifier, and sitting in
the passenger seat and having to look throughdheedight out into the dark. And finally, in
Caldwell v Lafler the identifier was standirmutsideof his vehicle getting robbed and he was
able to see the robber by way of his dome light.
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Furthermore, the defense intends to present aasgiat the
hearing Lakenya Hicks, who will testify that shesweith Mr. Scott
inside a house when they both heard the gunshotkithed Ms.
Kindred. Ms. Hicks’s account supports the malityiaf the newly
discovered evidence because it established thaStbtt could not
have been the man that shot the victim.

MCR 2.114(D) provides that an attorney’s signatarea court pleading certifies the
attorney’s belief that the pleading is “well groeddn fact.” And defendants are generally bound
by the statements of their attorneydJnited States v Bentso®47 F2d 1353, 1356 (CA 9, 1991),
cert den504 US 958; 112 S Ct 2310; 119 L Ed 2d 230 (19929; alsd’eople v Von Everett 56
Mich App 615, 624; 402 NW2d 773 (1986), dheople v McCray245 Mich App 631, 635-637;
630 NW2d 633 (2001)y den 466 Mich 873; 645 NW2d 666 (2002).

The affidavit executed by Lakenya Hicks, and adoie Scott by way of what his present
counsel said in the pleading filed on his behath@trial court conflicts with a number of staterse
Scott made to the contrary.

First, in Judge Edwards’s Opinion denying Justlynkmn’s second Motion for Relief from
Judgment, Judge Edwards notes that attached tgdokrMotion was an affidavit from Kendrick
Scott, in which Scott, according to Judge Edwaad®rs that “he saw the other two men who

committed the crimes of which defendant [Johnsoal wonvictedmmediatelybefore they

occurred.” Appendix B, pp 3-4)

*  The People do not have a copy of Scott’s affithat was attached to Johnson’s

second Motion for Relief from Judgment, but it slipit would seem, be in the court file.
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At Scott’s trial, Lillie Harris testified that sHenew who Scott was, although she did not
know him personally. She had seen him beforeemoid neighborhood, on Bewick. She only
knew him by the nickname “Snook” or “Snoop”.

As her fiancé was driving around in his truck loukfor Lisa, he called her and told her that
he thought that something had happened to Lisaer fidncé sounded all frantic, and he was
rambling. She threw on some clothes and wentdmitand starting looking around. She looked
up and down the street and in the alley, and thlea,started to go over to her mother’s house,
because she heard the front door of her mothetiséhopening.

Just then, she saw a car coming down the str&he car pulled up slowly, and, not being
familiar with the car, and not knowing who it wabe backed up. She then heard somebody call
out her nickname, “Peggy.” She looked in the aad saw that it was Scott and another guy. She
had never spoken to Scott before. Scott asked Bbe had seen two guys run by there with a
shotgun. Scott then told her and her mother, deby that time come out of her house, that he
had seen two guys shoot a girl who had been sittiegwhite van.

Also at Scott’s trial, Detroit Police Officer Fraficola testified that he was on duty with his
partner, Officer Willie Soles, on the midnight $lah May 9, 1999. While they were on duty, they
received a dispatch directing them to the Marathas Station at Cadillac and Warren. They were
the first police vehicle to arrive. Upon theiriaal, he got out of their police vehicle and olhser
the victim lying face down on the ground, not birad, and bleeding from the left side of her chest.
The victim was in the vicinity of a white minivawhich had its driver’s side window busted out.
The window appeared to have been shot out. drthiel car, he saw what appeared to be a bullet

hole in the driver’s side seat. There were atsneschildren in the car, but he did not recall how
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many. He called for an EMS unit and he and hitnea waited there for it to arrive. They also
preserved the scene because this appeared tobe@ade. This meant keeping the immediate area
clear.

There were family members that showed up laterhbwtould not allow them to get close.
He and his partner waited there for the evidendenieians and Homicide Unit personnel to arrive.

While his partner kept the scene at the gas stagoare, he and one of his sergeants went
over to Bewick Street. He was told by his serggmaccompany him (his sergeant) there. Over
on Bewick, he saw Scott, who he identified in cpartd another person, Raymond Jackson. He
talked to both individuals there. Scott told Himat he saw somebody shooting at the victim.

If Scott saw the shooters immediately before tloéimi was shot, it seems obvious that he
was not in a house with Hicks and her boyfriend mtieey heard the shot that killed the victim.
Likewise, if Scott saw two guys shoot a woman whdgte van, as he told Lillie Harris, then he was
not in a house with Hicks and her boyfriend whesytheard the shot that killed the victim. If Scot
saw somebody shooting at the victim, as he tolc&ffScola, then he was not in a house with Hicks
and her boyfriend when they heard the shot thédihe victim. The point is not that any of
Scott’s various statements should be believedhatr Hick’s affidavit, which Scott has adopted,
should be believed, the point is that Scott caseein to get his story straight.

As far as the “evidence” of domestic abuse beimgydiscovered, Scott does not explain

why it could not have been discovered for triahgsieasonable diligence.
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Il. When an appellate court remands a case with spét instructions, it is
improper for a lower court to exceed the scope ohat order. According to this
Court’'s Remand Order, the trial court was to limit itself to a consideration of
Charmous Skinner’s proposed testimony, that the muwterer of his mother was
a person other than Kendrick Scott or Justly Johnsn, and whether such
testimony, either under an ineffective assistance counsel theory or a newly
discovered evidence theory, warranted a new trialthe trial court was not
directed by the Remand Order to give an opinion abat the type of murder
involved or the motive for the murder. But the tial court also did do what it
was directed by this Court’'s Remand Order to do, tlat is, to again, determine
whether the testimony of Charmous Skinner either uder an ineffective
assistance of counsel theory or a newly discoveredidence theory, warranted
a new trial, and the trial court did not find Skinner to be a credible witness as
far as his testimony that he saw the murderer andhat it was neither Scott nor
Johnson. Reversal of the trial court’s Order deging Scott's Motion for Relief
from Judgment is not warranted.

A) Scott’s Claim

Scott makes three (3) claims: (1) that, at triahbery was the only theory presented, and
thus, it was necessary to securing Scott’s felonyd®r conviction; (2) that, as Judge Callahan
found, the newly discovered evidence convincingigcaedited the robbery theory that the
prosecution relied on at trial to meet the critiealmerated felony requirement of felony murder;
and (3) that being convinced that the evidencéathearing entirely defeated the robbery theory,
Judge Callahan plainly abused his discretion iryishgnScott’'s Motion for Relief from Judgment.
B) Counterstatement of Standard of Review

Whether the trial court exceeded the scope ofutisaity on remand is a question of law,

which this Court reviews de novo.
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C) The People’s Response

i) Claim that showing the commission of the attapt to commit an enumerated
underlying felony was necessary to secure@ts felony murder conviction

The People agree with Scott to the extent thatderato convict Scott of felony murder, the
prosecution had to show that the underlying enuteddalony to support the felony murder charge
was committed. The charged enumerated undeffiglagy was not robbery, however, but larceny;
that is, the prosecution had to show that the nmwads committed during the perpetration of or the
attempt to perpetrate a larceny.

i) Claim that Judge Callahan found that the neWy discovered evidence convincingly
discredited the robbery theory that the prgecution relied on at trial to meet the
critical enumerated felony requirement of élony murder

The People do not dispute that a reading of tlaé ¢ourt’s findings on remand from this
Court do show that the trial court was of the opmihat the killing of the victim had not been a
robbery gone bad (which had been the prosecuttbe@ry at trial) (Motion Transcript, 08/07/15,
14-16).

As can be seen from a reading of this passaggjdheourt based its opinion that the murder
of Lisa Kindred had not been the result of a roplgene bad, but instead possibly a murder-for-hire,
involving the husband having hired the Defendaoitsthe Roseville Police reports of domestic
abuse. The question, as the People see it, ieie trial court should have even considered
the police reports of domestic abuse at this hgammremand. Indeed, the People objected to the

admission of, and the trial court’s consideratifrtlre police reports on a number of grounds (see

Motion Transcript, 04/08/15, 28-30), those beingttthe admission of, and the trial court’s
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consideration of, the police reports, were beydedstope of the Supreme Court’'s Remand Order,
that they were hearsay, and that they were notssilohe because they were not relevant.

a) The Roseville Police reports of domestic abeisvere beyond the scope of the
Supreme Court’'s Remand Order

This case was on remand from the Court of Appdglsyay of this Court’s Order,which

stated, in pertinent part:

[W]e REMAND this case to the Court of Appeals for
consideration, as on leave granted, of the follgwmssues: (1)
whether trial counsel rendered constitutionallyfieetive assistance
by failing to call Charmous Skinner, Jr., as a e at trial; (2)
whether the defendant is entitled to a new triafjiounds of newly
discovered evidence in light of the proposed ewsderelated to
Charmous Skinner, Jr., as an eyewitness to thedideni3) whether
appellate counsel rendered constitutionally ineiffecassistance by
failing to raise these two issues on direct appeal;
As can be seen, the claims regarding the victimrsvgere the subject matter of the remand
from this Court.
b) The Roseville Police reports were hearsay
To potentially effect a different result on retréald thereby satisfy the four@ress, supra,
468 Mich at 692, factor, the newly discovered enmemust be admissible?eople v Grisson#92
Mich 296, 324; 821 NW2d 50 (2012) (Marilyn Kelly,cbncurring).
Reports prepared by police officers or their adfidis are not admissible under MRE 803(6),

the business records exception, or MRE 803(8) pthdic records exception, because they are

adversarial investigatory reports prepared in grdton of litigation and thus lack the requisite

5> Charmous Skinner, Jr, is the victim’s son.
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indicia of trustworthiness. People v McDanie469 Mich 409, 413-414; 670 NW2d 659 (2003);
Solomon v Shuelt35 Mich 104, 130-133; 457 NW2d 669 (1990).
c) The Roseville Police reports were not relevan

Simply showing a motive for a murder is not enotigimake such evidence admissible
without there being some nexus between the praffevédence and the charged crime. Siete
v Rabellizsay79 Hawali'i 347; 903 P2d 43, 46-47 (1995), anddases cited therein.

d) Scott did not show that the Roseville Policeeports could not have been
discovered for trial using reasonable diligece, in any event.

As far as the “evidence” of domestic abuse beimgydiscovered, it was never explained
why it could not have been discovered for triahgsieasonable diligence. Thus, it did not pass th

four factor test oCress, suprawhich is, that:

1) the evidence itself, not merely its materialityas newly
discovered; (2) the newly discovered evidence veasumulative;
(3) the party could not, using reasonable diligencejehdiscovered
and produced the evidence at triahd (4) the new evidence makes
a different result probable on retrial. (ltalaxdded).

i) Claim that inasmuch as Judge Callahan wasanvinced that the evidence
at the hearing entirely defeated the roblyg theory, he (Judge Callahan)
plainly abused his discretion in denying&®tt's Motion for Relief
from Judgment.

The People will once again set forth what this €stated in its Remand Order:

[W]e REMAND this case to the Court of Appeals fonsideration,
as on leave granted, of the following issues: (i¢ther trial counsel
rendered constitutionally ineffective assistancefdiling to call
Charmous Skinner, Jr., as a witness at trial; (®thver the defendant
is entitled to a new trial on grounds of newly digered evidence in
light of the proposed evidence related to Charngkisner, Jr., as an
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eyewitness to the homicide; (3) whether appellatsesel rendered
constitutionally ineffective assistance by failitgraise these two
issues on direct appeal;

It seems rather clear that the trial court wasnhat itself to a consideration of Charmous
Skinner’s proposed testimony, that the murderénomother was a person other than Johnson or
Kendrick Scott, and whether such testimony, eitineler an ineffective assistance of counsel theory
or a newly discovered evidence theory, warrantedvatrial. The trial court was not directed by
this Court’'s Remand Order to give an opinion altbattype of murder involved or the motive for
the murder. Nor does the trial court, in itgdfirgs, allude to anything testified to by Charmous
Skinner that would have led to the conclusion th& was a murder-for-hire, as opposed to a
robbery gone bad.

When an appellate court remands a case with spatstructions, it is improper for a lower
court to exceed the scope of that ordéteople v Russel297 Mich App 707, 714; 825 NW2d 623
(2012). That is what happened here, as far asigheourt giving its opinion about what the case
was about, or what the motive for the murder wabhe trial court was simply not directed to
address the motive for the murder, or give an opirun what type of murder it was. The trial
court’s musings about what type of murder was imed| or what the motive of the murder was,
should be regarded as mere dicta.

Although the trial court did exceed the scope efSupreme Court’'s Remand Order when
it gave its opinion that this was a murder-for-has opposed to a robbery gone bad, the trial court
nevertheless, also did do what it was directechbySupreme Court’'s Remand Order to do, that is

determine whether the testimony of Charmous Skieiteer under an ineffective assistance of
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counsel theory or a newly discovered evidence the&arranted a new trial. The trial court did not
find Skinner to be a credible witness as far asdgsmony that he saw the murderer and that it was
neither Scott nor Johnson. And the trial coounfd that Scott’s trial counsel, as well as counsel
for Johnson, were not ineffective in seeking ouhBé&r for trial. Thus, the trial court did addses
and did arrive at a conclusion, relative to theéssthat the Supreme Court directed it to do in its

Remand Order.

lll.  Scott’s claims of ineffective assistance of tal and appellate counsel pertaining

to the victim’s son and evidence of domestic violee should fail.
A) This Court’s Inquiry

The Supreme Court’s other inquiries, in its Rem@nder of November 21, 2014, were (1)
whether trial counsel rendered constitutionallyffieetive assistance by failing to call Charmous
Skinner, Jr., as a witness at trial; and (2) whetgpellate counsel rendered constitutionally
ineffective assistance by failing to raise these isgues (the newly discovered evidence issue and
the ineffective assistance of counsel of trial gmlissue) on direct appeal. Although the Suprem
Court’s Order mentioned nothing about evidenceamhéstic violence, the trial court addressed it

from the standpoint of the effectiveness of trimlicsel’

6 Johnson, of course, could not make a clainmeffective assistance of counsel

pertaining to evidence of domestic violence becdadmson, in a third Motion for Relief from
Judgment, filed by the Wisconsin Innocence Prajettovember of 2009, made the allegation
that he had new evidence of ineffective assistafteal counsel for trial counsel’s failure to
investigate and present evidence of domestic atruslee apartment of Will Kindred against the
victim. In an Opinion and Order, dated Februar@@10, Judge Edwards rejected that claim.
Thereafter, this Court denied Johnson’s Applicafmml_eave to Appeal the trial court’s denial
of his third Motion for Relief from Judgment “foaifure to meet the burden of establishing
entitlement to relief under MCR 6.508(G)(2) (siogaMCR 6.508(D),” (Court of Appeals No.
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B) The People’s Response

In his Affidavit (attached aBeople’sAppendix C), the victim’s son states that after his
mother’s death, he shut down and repressed ittlaatdhis family tried to make him talk to a
counselor, but he never did talk to any counsaitherapist about his mother death. He gave like
testimony at the evidentiary hearing.  If thetimts son would not even talk to a counselor or
therapist, there seems little likelihood that haulddhave been willing to talk to a lawyer.

As far as Scott’s trial counsel being ineffectinédiling to investigate and produce evidence
of domestic violence, the trial court observedhat évidentiary hearing, during the testimony of
Scott’s trial counsel, Curtis Williams, that theyjunay well have looked disfavorably on him (trial
counsel) had he simply flung out evidence of dormediuse without connecting Will Kindred to
the actual homicide of the victim.  Indeed, @armaination by the trial court Williams was asked
if he had held out to the jury in Scott’s casepbssibility that Will Kindred had had something to
do with his wife’s murder, whether he would have punself in a terrible light with the jury.
Williams responded that if he had had nothing fgpsut such a theory, he would have put himself
in a horrible light with the jury.

The trial court’s observation was correct. Seetae v Griswold]172 Vt 443, 446-447,
782 A2d 1144, 1146-1147 (2008nd State v Leitne@45 SW2d 565, 572-573 (Mo App, 1997)
(murder defendant was not entitled to present exieeincluding letter, docket sheet, and petition

for order of protection, which allegedly indicatéuht victim's estranged husband may have

298189), and the Supreme Court denied Johnson’§capipn for Leave to Appeal “because the
defendant has failed to meet the burden of estabisentitiement to relief under MCR
6.508(D).” (Supreme Court No. 142526).
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murdered victim, absent evidence that husband ctieuhact directly connected with crime); and
seeWalters v McCormickl22 F3d 1172, 1177 (CA 9, 199¢¢rt derb23 US 1060; 118 S Ct 1389;
140 L Ed 2d 648 (1998) (evidence of third-partypaddility is not admissible unless it is coupled
with substantial evidence tending to directly cartitieat person with actual commission of offense;
exclusion of tangential evidence of something thay have happened at different time and place
does not constitute due process violation).

IV.  There is no free standing claim of innocence iMichigan jurisprudence, nor

should there be; in any event, Scott has not shovemtitlement to relief under

the stringent burden of proof that other states wheh had recognized such a

claim have applied.

A) Scott’s Claim

Scott’s final claim is that this Court should grémn relief under a free standing claim of
innocence standard.

B) The People’s Response

The first problem is that Scott did not raise ttlem in the Court of Appeals. Thus, that
Court was not given the opportunity to considetsaclaim. See e.§eople v Holloway387
Mich 772 (1972) (“an appellant may not raise irst@iourt an issue not presented to the Court of
Appeals.”).

In Herrera v Collins,506 US 390; 113 S Ct 853; 122 L Ed 2d 203 (199@)United States
Supreme Court, in the context of federal habeagwgvand although not going so far as to
conclusively recognize that a cognizable actuala@mce claim exists under the federal constitution,
stated: “We may assume, for the sake of argumetddérding this case, that in a capital case a truly

persuasive demonstration of ‘actual innocence’ nafthr trial would render the execution of a
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defendant unconstitutional, and warrant federathabelief if there were no state avenue open to
process such a claim.”ld., 506 US at 417; 113 S Ct at 869. More recettly Supreme Court
has reaffirmed that no stand alone actual innocelao®m has yet been recognized, explaining: “We
have not resolved whether a prisoner may be enmtitiéabeas relief based on a freestanding claim
of actual innocence.” McQuiggin v Perkins, S —;133 S Ct 1924, 1931; 185 L Ed 2d 1019
(2013). If such a right exists, it seems questide whether it would apply to Johnson’s case
because his case is not, in contrastéorera, a capital case. S®éright v Stegall247 Fed App’x
709, 711 (CA 6, 2007). Furtheflerrera also suggested that, when available, the apptepria
avenue for relief on actual innocence grounds nesen application for executive clemency.
Herrera, 506 US at 414-417; 113 S Ct at 867-869. Beeauch avenues are available in
Michigan, see Const 1963, art 5; § 14; MCL 791.248 not clear that the type of actual innocence
claim contemplated iferrera would be properly brought before the courts. hn¥mn has not
shown the existence or applicability of a federaéstanding actual innocence claim in this case.
In any event, assuming that such a right existglichigan, “the burden placed upon the
applicant to prevail in a freestanding-actual-irgraze claim should be a ‘Herculean task’ because,
once an applicant ‘has been afforded a fair tnmal eonvicted of the offense for which he was
charged, the presumption of innocence disapp€easfi]in the eyes of the law, [the applicant] does
not come before the Court as one who is ‘innocént,’. . . . as one who has been convicted by due
process of law . ... 7 Ex parte Harleston431 SW3d 67, 70 (Tex App, 2014), quoting from
Herrera, supra506 US at 399-400; 113 S Ct at 859-860. Twwhen a defendant has been “tried
before a jury of his peers, with the full panoplyotections that our Constitution affords crimina

defendants,Herrera, supra 506 US at 419; 113 S Ct at 870, it is appropriateapply an
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“extraordinarily high” standard of review. Id., 506 US at 426; 113 S Ct at 874 (O'Connor, J.,
concurring).

A number of states that do recognize a free stgndiaim of innocence do apply an
exceedingly high standard. These states reduereléfendant to prove by clear and convincing
evidence that no reasonable juror could have fthdefendant guilty in light of the new evidence.
Ex parte Harleston, supr&ngesser v Youn§56 NW2d 471, 483-484 (SD, 201&xate v Beach,
370 Mont 163, 168; 302 P3d 47, 53 (20133rris v Commissioner of Corrections34 Conn 44,
49; 37 A3d 802, 806 (2012Montoya v Ulibarri, Warden142 NM 89, 99; 163 P3d 476, 486
(2007);People v Colel Misc 3d 531, 542; 765 NYS 2d 477, 486 (2003).

As the Court observed iMontoya the burden to prevail on a free standing claim of
innocence is more rigorous than the standard inthos@ defendant making a motion for new trial
on the basis of newly discovered evidence. 1KPaN99; 163 P3d at 486. This was so, the Court
said, because the latter standard, requiring andefe to only show that the newly discovered
evidence would probably change the result if a tréal were granted, did not go far enough to
protect the public’s interest in the finality ofcanviction obtained after a defendant had been
afforded all constitutional rights required by lawld.

The People have already argued, and given readonsSeott’s newly discovered evidence
did not, and does not, warrant a new trial undeCitessstandard. It seems axiomatic that if his
newly discovered evidence does not satisfy thisdstal, it should not be found to satisfy the more

stringent clear and convincing evidence standard.

-49-

WV TZ:/2:0T 9T02/.T/3 OSW Ad IA 1303



Relief

Wherefore, the People respectfully request thatlonorable Court deny Defendant Scott’s

Application for Leave to Appeal.

Respectfully submitted,

Kym L. Worthy
Prosecuting Attorney
County of Wayne

Jason W. Williams
Chief of Research
Training and Appeals

[s/ __Thomas M. Chambers
Thomas M. Chambers (P 32662)
Assistant Prosecuting Attorney
19 Floor, 1441 St. Antoine
Detroit, Michigan 48226
Phone: (313) 224-5749

Dated: August 11, 2016
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